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DETAILED ACTION 

Claim Objections 

Claims 37-52 are objected to because of the following informalities: claim 37 
depends from claim 10, which has been cancelled. Claims 38-52 all depend from claim 
37 either directly or indirectly, and therefore these claims are also objected to as 
depending from a cancelled claim. Appropriate correction is required. 

As best understood, however, it appears that claim 37 should depend from claim 
36, and therefore for purposes of examination the claims have been interpreted as 
such. However, correction of the dependency of claim 37 is required in order to 
overcome the above claim objection. 

Claim Rejections - 35 USC § 102 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 27-36 are rejected under 35 U.S.C. 102(b) as being anticipated by Miller. 

Miller discloses an exercise device comprising telescopically assembled co- 
operating inner (18) and outer (16) tubular elements, each having end closure means 
(28, 38 and 60, respectively) at their outer ends; the outer tubular element (1 6) 
including, absent further limitation, an inwardly projecting collar (55), as this member 
projects inwardly into the outer tubular element, at its inward open end; the inner tubular 
element provided with, absent further limitation, an outwardly projecting collar provided 
by a sealing device (53) at its inward open end, as this element projects outwardly in a 
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radial manner; the collars co-operating to prevent the withdrawal of the inner tubular 
element from the outer tubular element with the elements operate telescopically; the 
device is moveable between a first state in which the telescopic elements are fully 
extended and a second state in which the telescopic elements are compressible against 
a bias inside the device provided by spring (50) to provide a resistance force "to 
rotational movement about the elbow of a forearm in a direction towards an upper arm 
of the same arm," as the Miller device is fully capable of such a function; wherein, 
absent further limitation, "the device is of a length which allows engagement of one end 
with a hand of a user and the other end with an upper part of the same arm such that 
the user can exercise one arm by urging the hand against the upper arm without use of 
the other arm," since, as best understood, the size and configuration of the Miller device 
is fully capable of such a function. 

Regarding claim 28, the Miller device is also capable of this recited function. 

Regarding claim 29, the bias is a compression spring (50) which naturally biases 
the telescopic elements to their maximum relative extent. 

Regarding claim 30, either directly or indirectly, the ends of the spring act against 
the closure means to provide the bias to maximum extent. 

Regarding claim 31 , the maximum extended position is limited by contact 
between collars, as the collars abut against each other (note Figure 7). 

Regarding claim 32, the end closure means of the outer tubular member 
comprises an end cap (60) having a threaded sleeve section (note Figure 7) which 
mates with a threaded portion (62) at the end of the tubular element. 
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Regarding claim 33, the end cap on the tubular element is removable on account 
of its threaded engagement, thereby allowing access to the interior passage in the 
device which receives the spring. 

Regarding claim 34, the level of force resistance exerted by the device can be 
adjusted by substituting one biasing spring with another of a different compression 
resistance, since, absent further limitation, the Miller device is fully capable of such a 
function. Examiner notes that Applicant has not positively recited another biasing spring 
with a different compression resistance, but merely the capability of substitution of 
another spring. 

Regarding claim 35, the end closure means of the inner tubular member is 
provided with a threaded portion (internal surface of the socket 38) adapted to mate with 
a an external thread (1 9) on the outside of the inner tubular element, the threaded 
portion providing adjustment means to enable the variation of length between the end 
closure means on account of the threaded engagement. 

Regarding claim 36, the end closure means of the inner tubular member includes 
a threaded socket (38), the socket adapted for attachment of a resilient support pad (44) 
via a cup (28) to fit against the shoulder or hand of a user, as it is capable of such a 
function. 



Allowable Subject Matter 

Claim 53 is allowed. 
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Assuming claim 37 is to depend from claim 36, claims 37-52 are objected to as 
being dependent upon a rejected base claim, but would be allowable if rewritten in 
independent form including all of the limitations of the base claim and any intervening 
claims. 

Response to Arguments 

Applicant's arguments filed November 20, 2008 have been fully considered but 
they are not persuasive. Miller teaches all of the claimed structural limitations recited, 
as discussed in detail in the rejection above, with the Miller device being fully capable of 
performing the recited function, and therefore meets claim 27. Examiner notes that the 
limitations recited in lines 8-14 of claim 27 are functional language reciting the intended 
use of the claimed invention. A recitation of the intended use of the claimed invention 
must result in a structural difference between the claimed invention and the prior art in 
order to patentably distinguish the claimed invention from the prior art (emphasis 
added). If the prior art structure is capable of performing the intended use, then it meets 
the claim. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
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TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ALLANA LEWIN whose telephone number is (571)272- 
5560. The examiner can normally be reached on Monday-Friday, 9AM-5:30PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, LoAn Thanh can be reached on 571-272-4966. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/A. U 

Examiner, Art Unit 3764 
January 21, 2009 

/LoAn H. Thanh/ 

Supervisory Patent Examiner, Art Unit 3764 



